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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35  , 

IFRL-1256-71 

State  and  Local  Assistance;  Grants  for 
Construction  of  Treatment  Works; 
Miscellaneous  Amendments 

Note. — ^The  following  document  was 
.  published  Wednesday,  June  27. 1979  at  page 
37594.  On  page  37595,  certain  amendment 
item  numbers  appeared  incorrectly  in  the 
middle  column,  14th  line  and  in  the 
amendatory  language  paragraphs  beginning 
on  that  page.  Therefore,  this  document  is 
republished  to  reflect  those  corrected 
amendment  item  numbers. 
agency:  Environmental  Protection 
Agency. 

action:  Final  Rule. 

summary:  This  amendment  to  the 
regulations  governing  grants  for 
construction  of  treatment  works  under 
Title  II  of  the  Clean  Water  Act  makes 
several  miscellaneous  changes.  One  of 
the  changes  makes  final  a  regulation 
proposed  on  September  27, 1978;  four  of 
the  changes  are  designed  to  simplify 
requirements  and  administration  of  the 
program;  and  the  rest  of  the  changes 
correct  linguistic,  typographical,  and 
punctuation  errors.  They  are  being 
published  together  at  this  time  so  that 
they  will  be  codified  in  the  July  1, 1979, 
edition  of  Title  40  of  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATES:  Amendment  Nos.  4, 6, 
8, 9,  and  10  are  effective  October  1, 1979. 
The  remainder  are  effective  June  27, 
1979. 

ADDRESSES:  Comments  previously 
received  on  the  proposed  rules  may  be 
inspected  at:  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  Room  2922 
Waterside  Mall,  401  M  Street  SW., 
Washington,  D.C.  between  8  a.m.  and 
4:30  p.m.,  business  days.  Comments  on 
these  regulations  should  be  addressed 
to:  Director,  Grants  Administration 
Division  (PM-216),  Attention:  GPPB/CG 
Final,  Environmental  Protection  Agency, 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harold  P.  Cahill,  Director,  Municipal 
Construction  Division  (WH-547), 
Environmental  Protection  Agency, 
Washington,  D.C.  20460,  202-426-8986. 
SUPPLEMENTARY  INFORMATION:  On 
September  27, 1978  (43  FR  44021),  EPA 
published  Hnal  revised  and  conformed 
regulations  governing  grants  for 
construction  of  treatment  works 
authorized  under  Title  II  of  the  Clean 


Water  Act,  as  amended.  In  that  same 
document,  EPA  proposed  two  changes 
to  §  35.936-13  (43  FR  44046)  and 
requested  comments  through  November 
30, 1978.  EPA  received  90  letters  of 
comment  on  these  proposed  changes. 

The  following  paragraphs  discuss  the 
action  we  are  taking  in  the  three  areas 
the  comments  addressed. 

§  35.936-13(a)(l)r  manufactured 
materials.  In  the  September  27, 1978, 
publication,  EPA  proposed  to  amend  the 
regulation  “to  better  achieve 
competition  within  and  between  types 
of  material  (particularly  pipe),  in  the 
interest  of  affording  an  opportunity  to 
compete  and  insuring  reasonableness  of 
prices,  unless  there  is  a  sound 
engineering  justification  based  upon 
specific  site  conditions  which  supports 
any  restrictions  upon  competition.” 

The  many  comments  which  we 
received  were  unanimously  opposed  to 
any  revision  to  the  provision  relating  to 
manufactured  materials.  The  comments 
indicate  to  us  that  virtually  all  the  major 
participants  in  this  system — ^grantees, 
engineers,  and  suppliers — believe  that 
the  market  system  is  working  well  under 
the  current  regulation  and  that  there  is 
sufficient  competition  to  ensure 
reasonable  prices.  Based  on  their 
assurance,  EPA  does  not  expect  that 
there  will  be  many  future  protests  in  this 
area  and  has,  therefore,  decided  not  to 
make  the  revision  to  the  regulations 
which  was  proposed.  Current 
requirements  will  continue  to  apply, 
including  the  basic  requirement  for 
competition  (see  §  35.936-3).  Program 
Requirements  Memorandum  75-5 
(formerly  PG 19A,  August  8, 1975)  states 
the  interrelationship  of  these  policies  as 
follows: 

With  regard  to  materials,  such  as  pipe,  it  is 
not  mandatory  that  two  or  more  different 
types  of  material  be  specified;  however, 
maximum  competitive  bidding  is  encouraged 
commensurate  with  sound  engineering 
practice  and  requirements.  *  *  *  It  is 
preferable  to  use  performance  specihcations 
for  materials  based  upon  accepted  nationally 
known  standards  such  as  AWWA,  USAS, 
ASTM,  AASHO  [sicj  and  Federal 
specifications  and  standards. 

§  35.936-13(c)  Experience  clause 
restriction.  In  the  September  27, 1978, 
publication,  EPA  proposed  to  add  a  new 
final  sentence  to  read,  “No  experience 
restriction  will  be  permitted  which 
unjustifiably  reduces  competition  or 
innovation.”  EPA  received  only  a  few 
comments  on  this  aspect  of  our 
proposal.  The  views  ranged  from 
recommending  more  stringent 
restrictions  on  the  use  of  experience 
clauses  to  recommending  that  EPA 
abandon  its  proposal. 


EPA  has  decided  to  promulgate  the 
proposed  change  as  a  hnal  rule  with  one 
minor  word  change  (amendment  number 
9  below).  In  order  to  agree  more  closely 
with  OMB’s  latest  proposed  revision  of 
Attachment  O  to  OMB  Circular  A-102, 
we  have  changed  the  word 
“unjustifiably”  in  the  proposal  to 
“imnecessarily”  in  the  final.  Our 
experience  with  protests  under  §  35.939 
has  indicated  that  this  explicit  statement 
of  the  Agency  policy  which  has  evolved 
during  the  protest  process  is  needed. 

One  of  the  commenters  suggested  that 
more  detailed  requirements  be  included. 
We  believe  that  implementation  of  this 
policy  can  best  be  achieved  on  a  case  by 
case  basis  and  we  do  not  wish  to 
encumber  the  regulations  with 
unnecessary  detail.  However,  we  are 
aware  of  at  least  two  types  of 
experience  restrictions  which  should 
normally  be  considered  unnecessarily 
restrictive  and  in  violation  of  the 
regulation:  (1)  an  experience  clause 
restriction  that  has  the  effect  of 
permitting  only  one  equipment 
manufacturer  to  participate  in  the 
bidding  without  submission  of  a  bond  or 
deposit;  and  (2)  an  experience  clause 
restriction  which  limits  competition  or 
innovation  by  requiring  that  the 
previous  experience  be  with  the  exact 
size  and  type  of  equipment  specified. 

§  35.936-13(a)(l).  salient 
requirements.  In  the  final  rules 
promulgated  on  September  27,  we 
revised  this  paragraph  to  require  the 
grantee  to  be  prepared  to  identify  (in  a 
bid  protest  or  program  review)  the 
“salient  requirements”  of  items  of 
equipment  when  the  grantee  elects  to 
procure  by  the  “two  brand  names  or 
equal”  procedure.  Although  this  change 
was  published  as  a  final  rule,  the  Deputy 
Comptroller  General  recommended  that 
we  further  amend  this  section  to  require 
the  grantee  to  specify  the  salient 
characteristics  in  the  solicitation  itself 
(rather  than  just  for  protest  or  program 
review  purposes).  EPA’s  brand  name  or 
equal  procedure  in  the  construction 
grant  program  differs  from  that  of  other 
programs  and  agencies  because  of  the 
unique  statutory  requirement  in  Section 
204(a)(6)  of  the  Clean  Water  Act,  as 
amended.  With  respect  to  both  the 
comments  of  the  Deputy  Comptroller 
General  and  the  requirements  of 
Attachment  O  to  OMB  Circular  A-102. 
we  feel  that  the  statutorily  mandated 
reference  to  two  items  provides  for 
adequate  identification  of  the  salient 
requirements  of  speciHed  items  when 
that  type  of  speciBcation  is  used.  We 
also  Hnd  that  neither  our  grantees  nor 
we  have  the  resources  to  develop, 
review  and  maintain  up-to-date 
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performance  or  guide  speciHcations  for 
all  procurements.  This  is  particularly 
true  because  of  the  rapid  changes  and 
innovations  occurring  in  the 
marketplace  which  we  don't  want  to 
stifle  with  outdated  requirements  in  the 
specifications.  Under  the  circumstances 
involved  in  the  construction  grant 
program,  it  is  better  to  permit  the 
definition  of  salient  requirements  by 
naming  two  technologically  up-to-date 
and  acceptable  products  followed  by  the 
words,  “or  equal.”  Even  in  the  absence 
of  developing  or  innovative  processes  or 
technology,  the  identification  of  two 
acceptable  items  normally  would 
adequately  indicate  the  acceptability  of 
an  “equal.”  Finally,  the  EPA  procedure 
greatly  minimizes  the  paperwork  burden 
on  grantees,  consulting  engineers,  and 
others  in  the  procurement  process  since 
most  such  procurements  are  not 
disputed.  Therefore,  we  have  not 
amended  this  section  further. 

Other  Regulation  Changes 

Advance  purchase  of  eligible  land. 
EPA  has  approved  several  deviation 
requests  to  allow  grantees  to  acquire 
eligible  land  in  advance  of  Step  3  grant 
award,  because  of  the  current 
availability  of  a  specific  site  and 
generally  escalating  property  values.  For 
these  reasons,  and  to  facilitate 
expeditious  initiation  and  completion  of 
Step  3  construction,  we  believe  that 
more  widespread  use  of  this  practice 
may  be  desirable.  Amendments  4  and  6 
allow  the  Regional  Administrator  to  use 
his  discretion  in  permitting  grantees  to 
proceed  with  land  acquisition  after 
approval  of  the  facilities  plan  in 
advance  of  the  normal  Step  3  award, 
either  by  (1)  award  of  a  Step  3  segment 
consisting  only  of  purchase  of  eligible 
land  or  (2)  approval  of  the  grantee’s 
preaward  cost  for  the  purchase  of 
eligible  land.  In  amendment  8, 
compliance  with  the  requirement  for 
approved  user  charge/industrial  cost 
recovery  systems  prior  to  step  3  grant 
award,  operation  and  maintenance 
manuals  and  sewer  use  ordinances,  is 
deferred  until  the  award  of  the  ensuing 
step  3  construction  assistance,  since  the 
data  necessary  will  be  more  readily 
available  at  that  time. 

Advance  payment  for  relocation 
costs.  On  April  27, 1979,  EPA  published 
as  a  Federal  Register  Notice  (44  FR 
24926)  a  class  deviation  which  permits 
the  Regional  Administrator  to  make 
advance  payment  after  grant  award  for 
the  payment  of  relocation  costs  only 
when  jhe  determines  that  it  is  necessary 
for  the  expeditious  completion  of  a 
project.  That  Notice  gave  the  legal 
background  for  this  change.  Amendment 


10  below  includes  that  change  in  the 
regulations  and  supersedes  the  class 
deviation.  This  amendment  does  not 
permit  advance  payment  for  the  Federal 
share  of  the  actual  cost  of  eligible  land. 

§  35.925-15.  When  the  construction 
grant  regulations  were  revised  on 
September  27, 1978,  the  definition  of 
industrial  user  was  revised,  in 
accordance  with  the  mandate  of  the 
Clean  Water  Act,  to  exclude  sources 
contributing  25,000  gpd  or  less  to  the 
treatment  works.  However,  the 
regulations  continued  to  use  the  phrase, 
“industrial  user”  in  §  35,925-15  where  it 
was  not  the  intent  of  the  statute  or  of  the 
regulations  to  exclude  any  industries 
from  the  requirement  that  the  principal 
purpose  of  the  project  and  system  be  to 
treat  domestic  wastes.  Therefore, 
amendment  number  5  corrects  §  35.925- 
15  to  replace  the  words  “industrial 
users”  with  “industrial  sources”  both 
times  it  is  used  in  the  section.  This 
change  of  words  comports  with  the 
Agency's  longstanding  interpretation 
and  administration  of  this  section,  both 
prior  to  and  since  the  September  27 
publication;  no  change  in  meaning  is 
intended.  In  addition,  in  order  to  comply 
with  Federal  Register  format,  numbers 
(1)  and  (2)  have  been  changed  to  (a)  and 
(b). 

Appendix  E.  The  criteria  for 
determining  innovative  processes  and 
techniques  found  in  paragraphs  6.e.(l) 
and  (2)  both  incorrectly  use  the  term 
“treatment  works”  in  referring  to  life 
cycle  costs  and  energy  saving  criteria 
^  for  innovative  technologies.  The  term 
“treatment  works”  as  defined  in  the  Act 
and  §  35.905  includes  other  facilities 
(e.g.  sewers,  interceptors,  outfalls]  in 
addition  to  treatment  plants.  To  include 
the  costs  of  these  in  the  cost 
effectiveness  analysis  would  unfairly 
restrict  the  ability  of  innovative  systems 
to  qualify  under  the  criteria. 

Amendment  13  clarihes  our  intent  by 
changing  the  term  “treatment  works”  to 
“eligible  portions  of  the  treatment  works 
excluding  conventional  sewer  lines”  in 
these  two  paragraphs. 

Corrections.  On  November  30, 1978, 
EPA  published  the  allotments  of  the 
Hscal  year  1979  appropriation  in 
§  35.910-10.  Two  typographical  errors 
were  made  in  that  publication. 
Amendment  1  corrects  those  errors. 
Amendments  2, 3,  7, 11,  and  12  are  for 
the  purpose  qf  correcting  typographical 
and  punctuation  errors  in  the  September 
27. 1978,  publication  of  final  regulations. 

Notice.  The  substantive  amendments 
(4, 6,  8, 10]  which  were  not  published  as 
proposed  rulemaking  are  simplifications 
of  procedure  which  lessen  burdens  on 
grantees.  Therefore,  formal  notice  and 


opportimity  for  comment  on  these 
changes  are  unnecessary  and  contrary 
to  the  public  interest.  However,  in 
accordance  with  40  CFR  30.125,  public 
comment  on  grant  regulations  is 
solicited  on  a  continuous  basis. 

Effective  datp.  Although  the  effective 
date  of  the  substantive  regulatory 
changes  is  October  1, 1979,  the  start  of 
the  new  Federal  fiscal  year,  and  they 
apply  to  all  grant  assistance  (including 
subsequent  related  projects]  awarded 
on  or  after  that  date.  Regional 
Administrators  are  authorized  to  use  the 
more  flexible  procedures  included  in 
these  regulations  in  advance  of  that 
date.  Where  appropriate,  special  grant 
conditions  may  be  used. 

Accordingly,  40  CFR  Part  35,  Subpart 
E  is  amended  as  follows; 

§35.910-10  [Amended] 

1.  In  the  table  ift  §  35.910-10(c],  the 
public  law  number  in  the  heading  is 
changed  to  read,  “Pub.  L.  95-392”  and 
the  allotment  for  Illinois  is  changed  to 
read,  “215,137,900”. 

2.  Section  35.915  is  amended  by 
correcting  the  punctuation  in  the  last 
sentence  of  paragraph  (a]  (1]  (iv]  to  read 
as  follows:  §  35.915  State  priority  system 
and  project  priority  list. 
***** 

(a]  State  priority  system.  *  *  * 

{\]  Project  rating  criteria.  *  *  * 

(iv]  Other  criteria,  consistent  with 
these,  may  be  considered  (including  the 
special  needs  of  small  and  rural 
communities].  The  State  shall  not 
consider:  the  project  area’s  development 
needs  not  related  to  pollution 
abatement;  the  geographical  region 
within  the  State;  or  future  population 
growth  projections. 
***** 

§35.920-3  [Amended] 

3.  Section  35.920-3  is  amended  by 
changing  the  term,  “NE”  to  “VE”  in  the 
last  sentence  of  paragraph  (b]  (5). 

4.  Section  35.920-3  is  amended  by 
revising  paragraph  (c]  (2]  to  read  as 
follows: 

§  35.920-3  Contents  of  application. 
***** 

(c]  *  *  * 

(2]  Construction  drawings  and 
specifications  suitable  for  bidding 
purposes  (in  the  case  of  an  application 
for  step  3  assistance  solely  for 
acquisition  of  eligible  land,  the  grantee 
must  submit  a  plat  which  shows  the 
legal  description  of  the  property  to  be 
acquired,  a  preliminary  layout  of  the 
distribution  and  drainage  systems,  and 
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an  explanation  of  the  intended  method 
of  acquiring  the  property^ 

***** 

5.  Section  35.925-15  is  revised  to  read 
as  follows; 

§  35.925-15  Treatment  of  industrial 
wattes. 

That  the  allowable  project  costs  do 
not  include  (a)  costs  of  interceptor  or 
collector  lines  constructed  exclusively, 
or  almost  exclusively,  to  serve  industrial 
sources  or  (b)  costs  allocable  to  the 
treatment  for  control  or  removal  of 
pollutants  in  wastewater  introduced  into 
the  treatment  works  by  industrial 
sources,  unless  the  applicant  is  required 
to  remove  such  pollutants  introduced 
from  nonindustrial  sources.  The  project 
must  be  included  in  a  complete  waste 
treatment  system,  a  principal  purpose  of 
which  project  (as  defined  by  the 
Regional  Administrator;  see  §§  35.903 
(d)  and  35.905)  and  system  is  the 
treatment  of  domestic  wastes  of  the 
entire  community,  area,  region  or  the 
district  concerned.  See  the  pretreatment 
regulations  in  Part  403  of  this  chapter 
and  §  35.907. 

6.  Section  35.925-18  is  amended  by 
revising  paragraph  (b)  as  follows; 

§  35.925-18  Limitation  upon  project  costs 
incurred  prior  to  award. 
***** 

(b)  Step  3:  Except  as  otherwise 
provided  in  this  paragraph,  no  grant 
assistance  for  a  step  3  project  may  be 
awarded  unless  the  award  precedes 
initiation  of  the  step  3  construction. 
Preliminary  step  3  work,  such  as 
advance  acquisition  of  major  equipment 
items  requiring  long  lead  times, 
acquisition  of  eligible  land  or  of  an 
option  for  the  purchase  of  eligible  land, 
or  advance  construction  of  minor 
portions  of  treatment  works,  including 
associated  engineering  costs,  in 
emergencies  or  instances  where  delay 
could  result  in  significant  cost  increases, 
may  be  approved  by  the  Regional 
Administrator  after  completion  of 
environmental  review,  but  only  if  (1)  the 
applicant  submits  a  written  and 
adequately  substantiated  request  for 
approval  and  (2)  written  approval  by  the 
Regional  Administrator  is  obtained 
before  initiation  of  the  advance 
acquisition  or  advance  construction.  (In 
the  case  of  authorization  for  acquisition 
of  eligible  land,  the  applicant  must 
submit  a  plat  which  shows  the  legal 
description  of  the  property  to  be 
acquired,  a  preliminary  layout  of  the 
distribution  and  drainage  systems,  and 
an  explanation  of  the  intended  method 
of  acquiring  the  property.) 
***** 


§  35.928-1  [Amended] 

7.  Section  35.928-1,  is  emended  by 
adding  a  new  paragraph  (f)  [Reserved]. 

8.  Section  35.930-1  is  amended  by 
revising  paragraph  (aXl)  to  read  as 
follows; 

§  35.930-1  Types  of  projects. 

(a)  *  *  * 

(1)  Step  1.  A  facilities  plan  and  related 
step  1  elements  (sec  §  35.920-3(b)),  if  he 
determines  that  the  applicant  has 
submitted  the  items  required  under 
I  35.920-3(a);  (In  the  case  of  grant 
assistance  awarded  solely  for  the 
acquisition  of  eligible  land,  the  following 
provisions  are  deferred  until  the  award 
of  the  ensuing  step  3  assistance  for  the 
construction  of  facilities;  §  }  35.925-10, 
35.925-ll(b),  35.935-12(c)  and  (d), 
35.935-13(c),  35.935-15(c),  35.935-16(b) 
and  (c)); 

***** 

9.  Section  35.936-13  is  amended  by 
adding  the  following  sentence  to  the  end 
of  paragraph  (c)  to  read  as  follows; 

§  35.936-13  Specifications. 
***** 

(c)  Experience  clause  restriction. 

*  *  *  No  experience  restriction  will  be 
permitted  which  unnecessarily  reduces 
competition  or  innovation. 

***** 

10.  Section  35.945  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  35.945  Grant  payments. 
***** 

(g)  Payment  of  costs  incurred  under 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the . 
Regional  Administrator  determines  it  is 
necessary  for  the  expeditious 
completion  of  a  project,  he  may  make 
advance  payment  after  grant  award 
under  §  4.502(c)  of  this  subchapter  for 
the  EPA  share  of  the  cost  of  any 
payment  of  relocation  assistance  by  the 
grantee.  The  requirements  in  §  30.615-1 
(b)  and  (d)  of  this  subchapter  apply  to 
any  advances  of  funds  for  assistance 
payments. 

Appendix  C-2  [Amended] 

11.  Clause  7  of  Appendix  C-2  is 
amended  by  changing  the  word 
“contracts"  to  “contract”  in  the  first  line. 

Appendix  E  [Amended] 

12.  Appendix  E  is  amended  by 
changing  the  reference  from  “35.930-6” 
to  35.930-5”  in  paragraph  3b. 


13.  Appendix  E  is  amended  by 
revising  para^ph  6.e.  (1)  and  (2)  to 
read  as  follows: 

Appendix  E — Innovative  and 
Alternative  Teduudogy  Guidelines 
***** 

6.  Criteria  for  determining  innovative 
processes  and  techniques.  *  *  * 

e.  *  *  * 

(1)  The  life  cycle  cost  of  the  eligible 
portion  of  the  treatment  works 
excluding  conventional  sewer  lines  is  at 
least  15  percent  less  than  that  for  the 
most  cost-effective  alternative  which 
does  not  incorporate  innovative  waste 
water  treatment  processes  and 
techniques  (i.e.,  is  no  more  than  85 
percent  of  the  life  cycle  cost  of  the  most 
cost-effective  noninnovative 
alternative). 

(2)  The  net  primary  energy 
requirements  for  the  operation  of  the 
eligible  portion  of  the  treatment  works 
excluding  conventional  sewer  lines  are 
at  least  20  percent  less  than  the  net 
energy  requirements  of  the  least  net 
energy  alternative  which  does  not 
incorporate  innovative  waste  water 
treatment  processes  and  techniques  (i.e., 
the  net  energy  requirements  are  no  more 
than  80  percent  of  those  for  the  least  net 
energy  noninnovative  alternative).  The 
least  net  energy  noninnovative 
alternative  must  be  one  of  the 
alternatives  selected  for  analysis  under 
section  5  of  appendix  A. 

Regulation  Development  Procedures 

Under  Executive  Order  12044  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  "specialized”.  1 
have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

(Sections  109(b),  201  through  204,  207,  208(d). 
210  through  212,  215  throu^  217,  304(d)  (3). 
313,  501,  502,  511,  and  516(b)  of  the  Clean 
Water  Act.  as  amended,  33  U.S.C.  1251  el 
seq.) 

Dated:  June  20, 1979. 

Thomas  Jorling, 

Assistant  Administrator  for  Water  and  Waste 
Management 
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